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Purpose

To inform the League of Women Voters of the history and controversy surrounding hate crime
legislation (bias-motivated offense) in Utah. This study will define hate crime, summarize Utah’s
history with hate crime legislation, discuss the arguments for and against the passage of hate
crimes legislation into law and discuss the legal concerns surrounding the legislation.

Definitions

Currently, there are crimes and sentencing enhancements for the crimes. Behaviors of
vandalism, assault and murder are already crimes. When victims are chosen because of their
race, color, national origin, religion, gender, sexual orientation or disability, a hate crime is
committed.

In the State of Utah, the Bureau of Criminal Investigation defines a hate crime as a “criminal
offense against a person or property which is motivated in whole or in part, by the offender’s bias
against a race, religion, ethnic/national origin group, or sexual orientation group.”1

In the year 2006, the Utah State Legislators passed a bill that allows judges and the Board of
Pardons to take bias against the victim and the possibility of community unrest into consideration
as an “aggravating factor.”

Hate speech legislation is often confused with hate crimes legislation. Hate speech legislation
involves the regulation or censoring of lectures, discussions, posters and ‘symbolic speech’ such
as cross burning. In the United States, hate speech legislation has been ruled unconstitutional by
the higher courts, including the US Supreme Court.’

Utah Attorney General Mark Shurtleff states, “Never have we allowed people to commit crime and
keep free speech. Your free speech stops where my nose begins.”

Utah History of Hate Crime Legislation (Bias-Motivated Offense)

There has been a hate crime statute in Utah for 12 years. Representative Frank Pignanelli was
the first to introduce this legislation. This law was not used by prosecutors in Utah, because it was
known in the legal community that any conviction would be struck down in the appellate courts as
it does not include the commonly listed protected classes. According to the ACLU, “In a court
challenge, the Utah Court of Appeals said the law lacked clear legislative intent and noted it was
not a true hate crimes law but should be titled the ‘Exercise of Rights’ statute because of its lack
of classifications.”

The late Representative Pete Suazo said, “A hate crime goes beyond just the individual
victimization or injury involved with that victim. It is intended, often times, to terrorize a
community.” For nine years, legislators have worked to get the language correct and address the
concerns of legal scholars. For several years, Representative Suazo attempted to pass
legislation, which included a list. After his untimely death in 2001, Representative David Litvack
has continued introducing such legislation with a list of protected classes included. Attempts to
pass hate crimes legislation failed each time and many legislators and the political community

1www.bci.utah.gov
2www.paulsjusticepage.com
3www.acluutah.org, “Hate Crimes Legislation”
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believed that this form of hate crimes legislation would have passed quickly if it were not for the
inclusion of “sexual orientation” on the list.*

The 2006 Utah State Legislators passed a bill that allows bias to be considered in the sentencing
phase of a trial. There is no list, but community unrest can be used to determine aggravating
factors. The bill passed the Senate unanimously and with a near unanimous vote in the House.
(65-2)

Controversial Issues

Some legal scholars have concerns about hate crimes law. These concerns focus on the First
Amendment issue of freedom of speech and expression, and the Fourteenth Amendment issue of
equal protection under the law.

In the early 1990’s, statutes were passed which, according to the United States Supreme Court,
did punish speech (R.A.V. v St Paul) and these were found unconstitutional. Crafting legislative
language to punish only conduct, not speech, has emerged from the challenges to these types of
legislation.

The work to bring the legal issues in line with the Fourteenth Amendment has evolved into a list
that includes everyone but makes clear what groups are protected. Many who oppose hate
crimes legislation use the following type of example to make their case:

A grandmother walking down the street should have at least as much protection under
the law as a homosexual who is leaving a “gay” bar. But under “hate crimes” laws that
include “sexual orientation,” the same crime would be punished with greater penalties if
the victim were a homosexual.’

The need to provide civil and criminal protection for certain classes of individuals has pressed
legislators to broaden legislation to include the scope of racial, religious, and sexual minorities
that experience victimization at high rates. In the above example, if it was proven that the
grandmother was beaten because of her age, and that the offender intended to send a message
of intimidation to all old people, the offender would receive a harsher, longer sentence, if age was
on the list of protected classes.

Some critics of legislation for hate or bias motivated crimes have claimed that we already have
laws covering assault, murder and property damage; therefore, we do not need additional laws.
Supporters reply that hate crimes legislation only continues an existing differentiation in our laws
and penalties.

They claim we should compare the situation with existing laws in which there are differentiations
of penalties, based on motivation of the crime, such as: ‘accidental’, or ‘pre-meditation’.

Serious scholars of the law speak of the need for a balance between two, sometimes conflicting
necessities of United States jurisprudence:

Hate crimes legislation reflects the collision of two longstanding American traditions. The
first is that of bigotry, which is defined as the systematic subjugation of certain minority
groups. This bigotry breeds hate and could lead to a bias-motivated crime. As a
heterogeneous society, a need has been recently identified to provide special civil and
criminal protection for certain classes of individuals from the onslaught of hate that these
individuals frequently endure. The second tradition is our philosophical attachment to the
freedom of speech. As a free society, the protection of words and opinions from undue

4 Representative Patricia Jones, spoken in a speech at Utah LWV Legislative Wrap-up, 2005
5www.cwfa.org, “Hate Crime Laws: An Assault On Equal Protection”
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interference and censure is highly prized in American culture. Hate crimes legislation is
an attempt to reconcile these two longstanding traditions.’

Attorney General Mark Shurtleff explains it this way, “| can stand up here and call you any
horrible name | want, based on your gender or you race or your sexual orientation. | have a right
to do that...when | commit a crime against you based on that motivation...they have said that the
crime, the criminal motivation, the actual conduct against somebody is not protected speech.”
(Appendix 4)

For more legal discussion, the famous Wisconsin v Mitchell case, heard before the US Supreme
Court, is found in Appendix 5 in this document.

Opposition to Hate Crimes Legislation

The Eagle Forum, a conservative lobbying group, has published “Hate Crimes Talking Points”
that sum up the issues for individuals who stand in opposition to hate crimes law. This
information comes from an unofficial spokesperson because there is no national or local position
printed on the Eagle Forum website.

e Hate crimes law increases the penalty assessed to those who commit a crime for
reasons of “bias or prejudice” against certain “politically correct” groups. Under hate
crimes law, a homosexual male would receive greater protection from assault than a
white eight year old girl.

o Hate crimes law does nothing to criminalize behavior, but instead criminalizes the thought
and motivation behind criminal acts.

e Protecting Sexual Orientation Under Law Serves to Further the Gay Agenda. By
codifying sexual orientation as a protected attribute under hate crimes law, gay activists
will be able to more effectively press their case for recognition of same-sex “marriage”
and domestic partner benefits.

The Sutherland Institute, an independent, non-profit, public policy group, states in their
opposition:

Enhancing penalties based only on the victim’s participation in certain sexual behavior or
membership in a social class is merely a symbolic gesture designed to show favor or
sympathy for the behavior or class, unconnected to the purpose of law enforcement. In
fact, there is reason to believe that specifying a new legal class such as “sexual
orientation” in hate crimes law could create a legal precedent for recognition of such a
class in other areas of the law such as non-discrimination or family law. This sends a
statement that sexual behavior is analogous to non-behavioral and benign classifications
such as race or ancestry.’

Support for Hate Crimes Legislation

Many religious, ethnic and minority groups are some of the better known groups who support
hate crimes legislation. The ACLU is cautious in its support of hate crimes legislation because of
concern for “prosecutorial overreaching....Any proposed legislation should specifically provide

6www.paulsjusticepage.com, “Hate Crimes and Hate Speech”
7_www.sutherlandinstitute.org/issuesguide/hatecrimesbody
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that the requisite discriminatory intent cannot be established merely upon evidence of speech or
organizational membership that is unrelated to the crime.”

Utah State Attorney General Mark Shurtleff who has been strongly supportive of hate crimes
legislation, states, “When someone commits a hate crime, that crime is against
everybody...everybody of that race, everybody of that religion, everybody of that gender.”
(Appendix 4)

Equality Utah, a Gay, Lesbian, Bisexual, Transgender political advocacy, non-profit organization
says,

Crimes motivated by hatred, against any group, hurt individuals, divide our community,
and create a hostile environment.® The state of Utah needs a hate crimes statute that is
enforceable, regardless of its form. The best form of Hate Crimes Legislation is one that
contains a list of specific groups, including sexual orientation. This approach provides
the law enforcement community with the most effective, court-tested approach to
enforcing penalties for hate crimes. The legislation that was introduced in the 2006
legislative session, House Bill 90, is a positive step in the right direction that will help
Utah's communities. Once this legislation passes, working towards a legally sound hate
crimes statute can continue, using House Bill 90 as the platform to secure its stability.

E%Jality Utah has a list of 72 organizations that support hate crime legislation found in Appendix
6.

Utah Opinion Polls Regarding Hate Crimes:

e A Deseret News poll, conducted in 2005, showed that 64% of Utahns are in favor of hate
crimes legislation. "

e According to an Alliance for Unity press release in 2004, polls suggest that as many as 76% of
residents want the legislature to pass an effective Hate Crimes Law.”

Utah Newspaper Articles (1998 — 2005) Which Reference Hate Crime
Legislation:

A tally of newspaper articles in the Deseret News and the Salt Lake Tribune referencing hate
crimes from 1998 to 2005 falls into four general categories with the following distribution:

1. First Amendment Concerns: There were twenty direct interview quotes expressing
concern that hate crime legislation violates constitutional rights to freedom of
expression.

2. Social Message and Law Enforcement Tool: Forty statements showed strong
support for legislation that would enhance penalties for hate crimes and send a
strong message that we do not want “this kind” of behavior in our communities. In
general these statements of support were in the form of “moral outrage” that did little
to address the constitutionality of the kinds of behavior that the speaker sought to
deter.

3. Punishing Thought: Seventeen individuals spoke directly to their concerns that hate
crimes legislation punishes thought.

8_www.acluutah.org, “Hate Crime Legislation”

9 www.equalityutah.org

10 http://deseretnews.com/dn/view/0,1249,635186461,00.html
11 http://sImetro.com/2005/4/local03.shtml

12 www.equalityutah.org
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4. Groups: Assertions about “group inclusion and exclusion” were equally divided.
Fifteen statements supported legislation, which listed groups. Fourteen statements

expressed concern for group inclusion.

Issue Support Concern
First Amendment Constitutionality of Hate Crime Legislation 0 29
Social Message and Law Enforcement Tool 40 0
Listing of “Groups” in Legislation 15 14
Hate Crime Legislation Punishes Thought 0 17
Totals 55 59

Appendix 2 provides the text and lists the articles used for this tally.

National Hate Crimes Statistics

In 1990, the FBI was mandated by the United States Congress to start collecting records of

crimes that were committed on the basis of bias. The reporting, however, is voluntary, so hate

crimes are probably under-reported. Nevertheless, these statistics are staggering:

3,844 (51%) racial incidents and 4,574 (52%) racial offenses
1,343 (17%) religious incidents and 1,426 (16%) religious offenses

e 1026 (13%) ethnicity/national origin incidents and 1426 (14%) ethnicity/national origin

offenses

e 1,239 (16%) sexual orientation incidents and 1,430 (16%) sexual orientation offenses
o 33 (.04%) disability incidents and 40 (.04%) disability offenses (Appendix 3)

At the same time, the Anti-Defamation League and the National Gay and Lesbian Task Force

began collecting their own data regarding bias motivated crimes. While there is a lack of

uniformity relating to the definition of a crime and incident, the data gives community leaders and

legislators some indication of the presence of a problem.

Utah Hate Crimes Statistics (see also Appendix 3)

2004 Utah Offenders:

1. White: 45%

2. Unknown: 41%

3. American Indian or Native Alaskan: 2%
4. Asian/Pacific Islander: 5%

5. Multi-racial: 7%

2004 Utah Victims:

Racial: 41%
Ethnic/National Origin: 35%
Religious: 16%

Sexual Orientation: 8%

PoON=

3 Basic Legislative Approaches States Have Used

The U.S Department of Justice published A Policymaker’s Guide to Hate Crimes in 1997. It

outlines 3 basic legislative approaches that states have used to deal with hate crimes in their

communities:

e Prohibiting specific intimidating actions
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e Prohibiting general behavior motivated by bias
e Enhancing penalties for criminal acts motivated by bias.

A number of states have passed laws prohibiting specific activity only at specific places, while
other jurisdictions have passed legislation which would punish any behavior that is motivated by
bias. These statutes punish motive and criminal conduct as the same offense. Other jurisdictions
have pass%d statutes creating enhanced penalties when the motivation for an otherwise criminal
act is bias.

For a chart of states’ hate crime legislation, go to www.adl.org.™

Conclusion

The hate crime (bias-motivated offenses) study has focused on the issues of free speech, equal
protection and public opinion in the state of Utah. In the opinion of the committee, many
legislators and attorneys have studied the legal issues and have carefully worded legislation
which protects free speech and equal protection under the law. (See Appendix 5)

Utah'’s public opinion polls have shown that the majority of Utah citizens favor legislation that
enhances the penalty of a crime if bias was the motivation or part of the motivation for the crime.

13 U.S. Department of Justice, Office of Justice Programs, Bureau of Justice Assistance
14 http://www.adl.org/learn/hate _crimes_laws/State Hate Crime_Statutory Provision_chart.pdf
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Appendix 1
*Hate Crimes: Common Arguments

Oppose Hate Crimes Legislation

The legislation is simply not needed. Every
crime that they cover is already illegal under
existing state and local laws.

Support Hate Crimes Legislation

Legislation is needed. Crime victims are
frequently targeted by strangers because of
their gender, perceived sexual orientation, race,
religion, etc. Legislation needs to be expanded
to take this into consideration.

They are unfair... They grant special
consideration to victims of “politically incorrect”
crimes. Legislating hate crimes would deny
equal protection under the law.

They are fair. The crime is not directed against
one person; it is intended to target the victim’s
whole group. These are “message crimes:”
violence intended to terrorize a group within a
community.

Legislation is a political vehicle for homosexual
activists. It will advance the claim that
homosexuality is normal and natural.

All groups that are targeted by hate crimes are
in need of protection. In earlier decades, civil
rights legislation had a devastating effect on
racial bigotry. Including sexual orientation will
probably have a devastating effect on
homophobia within the country.

Hate crimes legislation would infringe on free
speech. The government has no business
creating a special class of crime victims. If gay-
bashing becomes a hate crime we will loose
freedom of religion for those who see
homosexuality as a moral issue. Beliefs,
thoughts and speech would be criminalized.

Hate crimes legislation would not limit freedom
of speech. In order for hate crime legislation to
be applied in a specific case, a criminal act
must first be committed. This legislation does
not prosecute hateful thoughts—it allows
hateful acts to be punished. Inflicting harm or
injury based on hate is not protected speech.

Such legislation should only apply to personal
characteristics that are beyond the individuals’
control, like gender, race, national origin, color,
and disability. Homosexuality is a chosen and
changeable preference.

Denying sexual orientation as a protected class
because it is perceived as chosen behavior
cannot be supported because:
= There is growing evidence that sexual
orientation is not chosen;
= Religion is already a protected class
and is clearly chosen and changeable.

*Adapted from www.religioustolerance.org
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Appendix 2
Quotes from Archived Utah Newspaper Articles Regarding
Hate Crimes Legislation

Hate crimes are a political label that seeks strategic political or legal advantage through conferral
of victimized or disadvantaged status. The truth is that all victims of violent crime deserve
compassion and protection, none more than another.

Desert News Editorial, 1998

The law includes sufficient categories of felonies and misdemeanors to weigh the seriousness of
offenses to mete out appropriate punishment.
(Ibid)

There is no worthy motive. Legal punishment in all cases should be based on overt actions and
evidence without having to split hairs regarding motivation for the act.
(Ibid)

Our habit of judging sin and making it a government crime is against the very nature of our
cherished values as home of the free. It appears to me that the only ones who object to hate
crime legislation are haters or are uninformed about these people.

Christian Bear, SLC 1998

Bullies have always picked on the small and weak; such “tough” cowards attack the weak the
crippled, the elderly and the defenseless. One could argue that all crimes are hate crimes.
Steve Barrowes, SLC 1998

If it is considered a hate crime to hurt gay people or to make disparaging remarks about the value
of their lives, what do you call efforts to persecute other non-traditionalists, such as polygamists,
home schoolers, gun carriers, selective dietarians and religionists? If the answer is motive, what
do you fear and why? Is it justifiable to imprison or disrupt the life of someone just because you
don’t agree with his beliefs? When had this happened historically? Are the people in general
willing to accept these ever-encroaching restrictions on what they can and can’t do? If so, where
is our freedom? It is my hope that everyone will consider these questions and answer them for
yourselves.

Lory J. Whicker, Manti 1998

Most people (in Utah) are still buying into the notion that we’re asking for special rights or special
protection. We’re not, we’re asking for equal protection.
David Thometz, State Democrat Chair, Utah 1998

Salt Lake and Utah, | am pleading with you to wake up and see the signs of the destruction
before it is too late. There is a plague going on, and we must stop it before it spreads further. We
must all come together for the good of our state.

Jeanetta Williams
We have to face realities. There are hate groups out there targeting people for their ethnic
background, color or lifestyle. We need to face that fact... We can’t duck that.
Sen. Pete Suazo, 1999
Why are we even considering something like this? All people deserve to be protected equally...

Utah law should not protect illegal or immoral behavior (sexual orientation).
Gayle Ruzika, 1999
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It's a great step backward. Let’s not single out members of particular groups for treatment
different than any other person. | believe that it sands us down a path | don’t think we will want to
go

Terry Spencer, 1999

There is no such thing as a hate crime if it’'s not in contrast to any other crime. Al crimes
represent some level of hate. If not, we should specify the “love crimes’ as well. The effort to
define and redefine hate crimes will ultimately be futile. Instead of going down this endless path,
we should focus on having consistent punishment to fit the crime. To tout the phrase “hate crime”
is politically correct, | realize, but why does “correct” need an adjective?

Clark Richardson, Kaysville, 2000

Let’s don'’t select some groups to receive extra protection and leave the rest us out of it.
Gayle Ruzika, 2000

| have a real problem wit the bill. It seems like we are trying to enhance a penalty because I (or
any individual) think one-way or another.
Sen. Al Mansell, 2000

What if it looks like it was hate but it wasn't. That’s the concern | have... We’re doing this because
of what someone thought. | don’t think that we can always show what someone’s thought is.
Sen. Parely Hellewell, 2000

We need this bill to combat an influx of hate crimes in the past decade. Some groups are now
targeting Utah because they know we don’t have a workable law.
Sen. Ron Allen, 2000

| don’t think that we should punish people for the crime of thinking.
Gayle Ruzika, 2000

There is a difference in motive. For example, those who torture and kill victims could be
sentenced to death instead of just life in sentence for murder.
Rep. Patrice Arent, 2000

There is precious little evidence showing that there is a widespread problem with state and local
police and prosecutors refusing to enforce law when the victim is black, or a woman, or gay or
disabled.

Sen. Orrin Hatch, 2000

It doesn’t matter what group a person is perceived to belong to our actually belongs to. | f a
person slugged a reporter because he didn't like the press, for example, the punishment would be
enhanced.

Sen. Pete Suazo, 2000

If the note (around the rock) says “We don’t want your kind living in our neighborhood,” it changes
the whole nature of the offense.
Sen. Pete Suazo, 2001

We are beginning to inquire into how a person believes and feels, and | don’t believe that should
be the extent of the criminal law.
Sen. David Gladwell, 2001

I've never met a love crime. The entire criminal code is an anti-hate code.
(Ibid)
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| understand that there are racist people out there. There are already laws out there to cover all
that... | believe that we are putting a layer of legislation over an already existing layer that is
adequate.

Sen. Chris Buttars, 2001

Our inaction today can be a signal to those purveyors of hate and violence that we just don’t care.
Sen. Pete Suazo, 2001

I’'m somewhat insulted in saying that those who vote no don’t care... We don’t change beliefs and
we don’t change attitudes because of what we do here.
Sen. Leonard Blackham

| still have concerns. We should be drawing people together rather than drawing them apart.
Sen. Michael Waddoups

My problem with the bill is not with the punishment, it’s that we are breaking society into certain
groups.
House Speaker, Marty Stephens 2001

Equality under the law—all men are created equal—this concept will be diminished rather than
enhanced should the courts become entangled in judging and punishing motive in addition to the
actual crime...Rather than embracing a uniform application of the law, such legislation will further
separate and give permanent status to different applications of the law based on race. This is not
a cure for racism: it is a fuel to guarantee its permanent continuance...Hate crimes legislation
would create more problems than it would solve, and it runs contrary to the concept of equality
and uniform application of law.

F.T. Gardiner, Provo 2001

There are thoughts so repugnant that even having them is a crime. Once that precedent is set, it
is a short hop for the government to begin outlawing and punishing any thought it doesn't like.
There are other solutions to the problems of hate that creating thought crimes. Legislators who
are willing to vote for law that is wrong in principle are either evil or mislead. If they will not
change or cannot be taught, they must be replaced...

H. Richard Bennion, South Jordan 2001

Utah’s general legislative session is over. Regarding SB37 | am reminded of Sir Thomas Mores
warning to his future son-in-law, Roper, in “A Man for All Season” More’s family was anxious for
More to arrest Richard Rich, not because he had broken a law but because he was “bad.” More
disagreed:
More: And go he should if he were the Devil himself until he broke the law.
Roper: So now, you would give the devil the benefit of law?
More: Yes. What would you do? Cut a great road through the law to get after the devil?
Roper: | would cut down every tree in England to do that.
More: Oh? And when the last law was down and the Devil turned around on you, where
would you hide...”I do not support SB37, however well intentioned, because it
compromises important protections. It cuts a road through the law to get at the devil of
hate... Perhaps even more important, it strikes at the heart of First Amendment
protections. SB37’s sponsor argues that throwing a rock through a window with a note,
“We don’t want your kind,” affects not only the victim but the larger group to which he
belongs and should therefore be punished more severely than just throwing the rock
through the window.
However, we should remember that the same statement said in protest on a street corner or
printed in a newspaper or written on a banner or distributed in flier or acted out on TV or
communicated in a hundred other ways would be protected speech. Yet doing all of these things
would dramatically affect the target group...If throwing a rock through a window is punishable by
10 days in jail and throwing a rock with the note, “We don’t want your kind,” by 15 days, what is
the extra five days punishing—the act or the thought? Our legal traditions have always protected
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one’s right to believe as he chooses. Our law should not punish beliefs, not even to get at the
Devil.
Greg Hawkins, Salt Lake Attorney 2001

| am so embarrassed to find out that | am living in a state that has not yet bothered to pass a hate
crime bill. Its necessity is unfortunate, but the time is here. Please think about it. We are all
minorities in one way or another, and none of us want to be persecuted for who and what we are!
Please call your legislators and insist on compassion in the world.

Kathleen Arvold, Salt Lake City 2001

Unless a law imposes strict liability, all crimes must be predicated upon a “state of mind” essential
to form the necessary intent to satisfy an element of the offense. Thus, all crimes are, to a
degree, predicated upon thought. The hate crime bill is no different. Without an overt act
accompanied by the requisite intent, there is no crime. Why the opponents of this bill continue to
propagate the false notion that we are punishing only “thought” or impinging on the First
Amendment is a mystery to me and other criminal lawyers.

John T. Nielson, SLC 2001

The problem is that hate crime legislation goes beyond punishing an already criminal act and
punishes an opinion associated with that act as well. We must have total freedom of opinion and
expression thereof in a free society, and only when the opinion leads to an egregious harm can a
person be punished, and then only for the act, not for the opinion itself.

Spencer Morgan

People should for no small reason be scared of the double standard. Hate crime legislation
moves our society backward to the day when people were treated differently based on their race
or political beliefs. Laws should be equally harsh on all villains.

Craig Russell

By trying to make everything politically correct you usually make everything incorrect. The
minority groups that are making issues of minority issues have become divisive anyway.
Rep. Oda

Aren't all crimes committed out of hate? Anyone who commits murder, abuse, rape, etc. should
be viewed as n equal among their peers in idiocy, not who is more stupid that the other. Our
politicians should spend their time and our money coming up with laws punishing killers, not
racists.

Tiffiny Kaye Whitney, 2002

No amount of lobbying will sway legislative leaders to take on hate crimes this year. They can
bring all the attention to it that they want. | think that people view this as un-American... This isn’t
the kind of thing that people are going to support.

Senate Maijority Leader Steve Poulton

| personally think it creates a bigger divide.
Sen. Paul Ray

Laws against crimes (that are committed against groups), to me, are always going to fail.
Senator John Valentine

Its not going away because the problem in the community is not going away.
Representative David Litvack

The hate crimes of today are systemic. It is the refusal to adequately fund education for minority
communities. It is lack of health care for immigrant and bilingual children. It is the refusal to
acknowledge the community, even in the face of census data. It is the legislative gerrymandering
that inhibits the minority community from political cohesion. These are the hate crimes of this
decade. Hate crimes of today are aimed at groups not individuals. These acts of systemic

LWV Hate Crimes Study — September 2006 13



omission impact our minority communities more than the overt physical crime by individual
racists. Worse yet, these acts are socially acceptable and are perpetuated by officials who pass
laws and regulations and under fund services. The minority community of today must combat
today’s racism with new ideas, not 60’s rhetoric and failed solutions.

Mike Martinez

It’s been heard for years... What hasn’t been studied...? | hate this subject because | always end
up getting criticized for it.
Sen. Chris Buttars

We’'re not talking about special protections and special rights, we are talking about equal
protection and equal rights.
Rep. David Litvack

Does the hate crimes legislation so vehemently pushed by liberals include all Americans are just
those that fall under a morally deficient politically popular group? | cannot understand the
hypocrisy the ACLU so blatantly shows. They discriminate against conservatives and religious
groups while they tout a title that claims to defend civil liberties. This is proof again that liberalism
is not an ideology of progress but an exclusionary philosophy of moral digression.

Nikki Richards

This is about accountability for those who commit crimes solely out of hatred.
Rep. David Litvack

When someone commits a hate crime, that crime is against everybody... everybody of that race,
everybody of that religion, everybody of that gender.
Attorney General Mark Shurtleff

My heart breaks and my heart aches, but | do not believe this bill does what it was intended to
do... the question is whether the people of Utah want to make this their standard.
Rep. LaVar Christensen

It terrorizes, it traumatizes, it chills an entire community ...l have come to understand that there is
very little difference between hate crimes and terrorism. | think that it is an accurate and
correction principle that we enhance the penalty.

Rep. Jim Ferrin

This is the most dangerous piece of legislation this year.
Gayle Ruzika

Passing the bill is the right message to send.
Marco Diaz

I don’t understand why we have all felt so threatened by this legislation. Why do we think that we
cannot support the constitution and this bill?...We have put it in a form that we can all feel good
about.. but | personally think that it was a cop-out and a sham. We have not served our
constituents.

Rep. Susan Lawrence

| am against the current bill being considered in the Legislature because it violates the
constitutional principle that all men are created equal. | don'’t think it is more wrong to hit one kind
of a person than another. It is wrong to hit people, period. When the law raises some groups
above others, in the penalties attached for hitting them, | think it creates inequalities that will lead
to the same confusion and contentions that has resulted from the affirmative-action program.
James Lee

The hate crimes bill being debated by the Utah State Legislature has some serious flaws.
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First, it is arbitrary in that it covers crimes that intimidate certain “politically correct” groups.

Second, by using the term “sexual orientation,” the law promotes the normalization of
homosexuality by implying that it is a natural and unchanging characteristic. A more correct term
would be “same-sex addiction.”

The law could be rewritten to protect those with physical or mental disabilities and could
specifically include same-sex addiction in the category. While this would upset militants it would
be accepted by those who genuinely want to stop hate-motivated violence.

David Anderson

Tell me a crime that is not a hate crime. In reality, any crime is a crime against humanity. | am
very dismayed and disappointed and disheartened that this legislation is even before us.
Rep. Margaret Dayton

Only the person committing a crime knows what the reason is for doing it. If penalties need to be

increased, then increase them for everyone, not just for those who commit a crime against a

certain group...Every crime is a hate crime, so a hate crime bill should never be considered.
Joseph K. Lawson

The root cause is never going to be taken care of by simple punishment. We need to get beyond
punishment to change those kinds of attitudes. Sadly though... I'll take whatever | can get in my
arsenal.

Theresa Martinez

Law enforcement never met an enhancement it didn't like. | think that the very group that will feel
this penalty enhancement is the very group that the law is seeking to protect.
Stephen Clark

It is a bad law. Any bill or law that carries different punishments for certain categories of people
should be opposed because it set a bad precedent. We want justice to be blind, but hate crime
law based on categories seems the reverse of that.

Rep. Chad Bennion

Hate crime laws are a form of discrimination. As a racial minority, should a crime against me be
more despicable than a crime against my wife who is not? The thought offends me. If you want
to punish criminals for violence or intimidation, by all means do so. | have no problem with stiffer
punishment for violent crimes. To single out a crime because it had a different motive adds
nothing to the fact that it is still a crime.

Rodger Pitts, Orem

...at the time of Christ’s improper midnight trail and subsequent crucifixion, there were Jewish
laws on the books making public incitement to riot and blasphemy illegal. But something else was
at play here among those who opposed what Christ taught and stood for: Hate. Hate provided
the incentive to ignore existing law, focus on the man himself and what he was, and extract a
bigot’s fearful revenge. Seems like a pretty good argument for the need of hate crime legislation
them as well as now.

David E. hardy, Park City

What the lllinois people did to LDS men, women and children in 1844 wasn’t considered a hate
crime since they didn’t have laws on the books. In that day, as in this sate now, you are only
charged or convicted for a crime, without more severe penalties if hate was a motivation. Our
Legislature seems to have forgotten what happened to their ancestors and what can and does
happen today.

Mark Swonson

| can’t see a belief in the mind can be prosecuted unless you take action.
Merrill Cook
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| applaud the Utah State Legislature for continuing to resist the growing pressures urging for
enactment of hate crime legislation. By there very nature, such laws are discriminatory—the very
thing that proponents of such laws are trying to abolish. The laws fly in the face of constitutional
justice. By its specific language, the 1 4™ amendment grants no special privileges or redress to
any individual or group of individuals. If we are going to have equal protection under the law, we
must also accept the premise of equal punishment.

Joseph H. Evans

I find it ironic that in its desperation to be less “conservative” the Desert Morning News has
embraced the most stereotypically right-wing of left-wing goals: punishing thoughts. The more
“entrenched” the News becomes in advocating hate crime legislation, the more suspicious |
become of the potential for abuse. The implication that anyone who opposes hate crime
legislation is racist/sexist/anti-Semite/homophobic is a politically correct method of bullying people
into silence.

Doug Dansie

| favor hate crime legislation that punishes crimes motivated by bias or prejudice against a
victim’s race, color, gender, disability, age, nationality, ancestry, sexual orientation or religion.
Scott Matheson

| have major concerns with any hate crime legislation. The first and 14™ amendments are
essential to our way of life. Do hate crimes punish actions or the thoughts behind the actions? We
should not attempt to be thought police. In regard to the 14th amendment, it guarantees “equal
protection” under the law. With hate crimes legislation are we creating second- class victims? Is it
more egregious for someone to be robbed because of his race rather than he wears a nice coat?
We need to be very careful in any discussion about hate crimes that we do not trample the very
constitutional rights or country depends upon to deliver justice to our society.

Jon Huntsman

| would not have a problem with hate crime legislation if it covered everyone—it doesn't. It circles
the wagons particularly around gays.
Sen. Chris Buttars

It’'s insane—we re not even considering laws that are equal. They talk about discrimination, but
hate crimes are laws that discriminate against certain people... who are penalized based on the
things they are thinking while committing a crime.

Gayle Ruzicka

| would urge Utah legislators to consider carefully the hate crimes bill before making it a law in
Utah. Is it possible that the Utah hate-crime legislation could send religious leaders to prison for
teaching against same-sex unions and in favor of traditional marriage?

Marcia Ogden

Could this big push really be aimed at taking away my rights as a Christian? | have recently read
about incidents of pastors being arrested for preaching that homosexuality is a sin. | should have
the right to put a voice to my belief without fear of being arrested because someone else thinks |
am teaching hate. Their right to sin and my right to call it a sin are both protected if we don’t have
hate crime laws.

Betty Rowsell

Our state legislature has the opportunity to combat terrorism by approving HB 50, also known as
the “hate crimes” bill. Just as those behind the atrocities of 9/11 intended to terrorize and
victimize all American/Westerners, “hate crimes” perpetrators do not intend to harm only their
immediate victims but all persons possessing the hated attribute. The intent and effect is
widespread terrorism.

Carina Kuesterman Dillion
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We all have the potential for becoming targets. | hope people will see that.
Sen. Karen Hale

I am sponsoring this bill on gut instinct for something that I feel is right.
Sen. Karen Hale

| would hate for my son to suffer the same kind of treatment because he was hated, and not have
the same protection under the law because he was hated for the wrong reason... | am
fundamentally opposed to giving certain people special protection under the law.

Sen. Mark Madsen

We in law enforcement support this bill. We believe we need this tool is order to adequately
defend and protect everyone in this state.
Attorney General Mark Shurtleff

A crime is a crime is a crime. Let’s let the courts do their job. Let’s enforce the existing laws.
Rep. Oda

| give credence to what my constituents say. On this issue my constituents were heavily opposed
to it.
Rep. Wayne Harper

We never treat a crime as a crime.
Rep. David Litvack

Once again our lawmakers had the chance to speak loudly against hate and bigotry and the
crimes committed because of them. Once again they choose not to. Perhaps, indeed, “a crime is
a crime is a crime.”

Julene E. Fisher

| don’t know what legislators who are opposing it are so afraid of. | really don’t know.
Jeanetta Williams

The will of the people was not done today. When a strong majority of Utahns say they want an
enforceable hate crime statute with named groups and when the law enforcement community is
pushing hard for such a measure, it says loud and clear that law makers have no respect for the
opinions or the well being of the people who elected them. Apparently hypocrisy isn’t a moral
value that they care about too much. If they are looking to tell our children its alright to
discriminate and hate, they’re doing darn good job. If they are looking to businesses that are
looking to relocate here that their employees wont be welcome here, they are doing an even
better job.

Michael Mitchell

LWV Hate Crimes Study — September 2006 17



Appendix 3
Hate Crimes Statistics

In Utah in 2004, there were a total of 56 reported offenses that fell into the category of hate crime
as defined as “a criminal offense against a person or property which is motivated, in whole or in
part, by the offender’s bias against a race, religion, ethnic/national origin group or sexual
orientation group.”

2004 Utah Offenders:

45% of the offenders were white.

The race of another 41% is unknown.

2% of the offenders were American Indian or Native Alaskan.
5% of the offenders were Asian/Pacific Islander.

7% of the offenders were multi-racial.

2004 Utah Victims:

Racial: 41%
Ethnic/National Origin: 35%
Religious: 16%

Sexual Orientation: 8%

National Statistics:
The FBI compiles a Uniform Crime Reports document every year. The 2003 document
reported:

3,844 (51%) racial incidents and 4,574 (52%) racial offenses

1,343 (17%) religious incidents and 1,426 (16%) religious offenses

1026 (13%) ethnicity/national origin incidents and 1426 (14%) ethnicity/national origin
offenses

1,239 (16%) sexual orientation incidents and 1430 (16%) sexual orientation offenses (Of
that number, 14 were anti-heterosexual incidents and 15 anti-heterosexual offenses).

33 (.04%) disability incidents and 40 (.04%) disability offenses

4 (.005%) multiple bias incidents and 9 (.01%) multiple bias offenses

(Source: www.print.infoplease.com, Society and Culture --- Law Enforcement and Crime ---
Crime Data)
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Appendix 4
League of Women Voters Hate Crimes Study
Interview with Mark Shurtleff, Utah Attorney General
July 6, 2005
Summary of Meeting Transcript

Those present:

(MS) Mark Shurtleff
(BF) Bonnie Fernandez
(JS) Joycelynn Straight
(MF) Marie Fulmer
(ML) Missy Larsen

(P) Pat Klentzman

Question # 1 (BF) -— Will new legislation have a “list” of groups or not? What is the
current thinking and rationale?

MS --- The final decision has not been made yet. They had a summit with about 12 people
participating, including former Chief Justice Zimmerman, a U of U law professor, legislators, etc.
They took a look at 4 possible bills. The first one was go back with the same proposal and just
keep plugging away. They kind of settled on “Proposal C”. M.S. can’t give them to us right now,
because ultimately it will be the sponsor’s decision whether to go with M.S.’s proposal, which gets
away from the group listing, or just go back and fight the fight every year.

We all know that the legislation that has been proposed every year (that has lists and sexual
orientation) is the only true, fair hate crimes bill. And it is the one that has been upheld by the
U.S. Supreme Court in a unanimous decision. (He distributed copies to those present).

What the current thinking and rationale is on the current proposal....M.S. looked at the Georgia
option. They have the same problem (their legislature won’t pass a bill with sexual orientation).
So they passed a bill with a one-step penalty enhancement if you commit a crime based on bias
or prejudice, period. Utah legislator (Sen. James Evans), two sessions ago was looking at the
same option, and we told him then that it was going to be ruled unconstitutionally vague. And
sure enough, the Georgia Supreme Court said that it's too vague....bias or prejudice against
whom? They said you have to go to look at more specifics, as ruled by the Supreme Court in
Wisconsin vs. Mitchell.

M.S. came up with going back to the Pete Suazo bill, which says “bias or prejudice against the
group to which the victim belongs” (that is a little more specific than the Georgia law, because it
has to be against a “group to which the victim belongs”). It’s still probably not enough, so M.S.
went back to Wisconsin vs. Mitchell (see page 2201)...because it’s not just that particular victim
that feels harmed, it's the whole community.

Paul Boyden, over the statewide association of public attorneys, is good at drafting legislation and
he took a stab at it. What M.S. ended up with is “the one- step penalty enhancement will apply if
the jury or the judge finds beyond a reasonable doubt that the defendant at the time of committing
the offense intentionally selected the victim because of a perceived or actual attributes of a group
to which the victim belongs”. This “Perceived or actual attributes of a group” is much more
specific than Georgia; it's not as good as we’d like in listing categories, but to try to bring in the
category concept.

Now, as a prosecutor, how am | going to prove this particular thing? Now, if | have this pass, |
am going to go to the judge and in the law we have something called judicial notice. Courts can
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take ‘judicial notice’ of another courts ruling. And it's really easy to take judicial notice of a
Supreme Court decision or finding. Take judicial notice of the Supreme Court that this type of
crime that | have before you today is one that is one of these things because it is bias motivated.
| meet that burden.

So, what M.S. is doing now is shopping it with several law professors. We’re trying to get a
couple of B.Y.U. professors; we’ve got the U of U professor and he’s going to get a couple more
U professors (constitutional lawyers), and they have colleagues at B.Y.U. who they believe will
agree to look at this and give their take on it...make maybe some suggested changes to this
concept to make it more likely to succeed a constitutional challenge. That’s where we’re at right
now. We're working on that.

BF --- So this is one proposal. lIs it Litvack that's going to carry it again?

MS --- There is some talk about letting the Republicans do it, or at the very least have Litvack and
get Ferrin to co-sponsor. That was the year we got it passed the House...because that
conservative Republican from Utah County as a co-sponsor. So we’ll have at least that. And
Ferrin’s actually said, and so has Karen Hale, if it is going to take having a Republican bill, for
political reasons, then we don’t care; we just want to get it passed.

BF --- But you have determined that with a list in there, no matter how we structure it (unless we
take out sexual orientation) that it will not pass?

MS --- That was the consensus of the group.
BF --- Which is why you want to take a different approach?

MS --- Ultimately, it comes down to: if it doesn’t do what we want it to do, then we just keep
battling and maybe it will take 3 or 4 more years, and a change in the legislature to get this
passed. But there is some thought that if we can pass this different bill, it would take 2 or 3 years,
but it will be challenged by somebody. The first time | charge somebody, they are going to
challenge it as unconstitutionally vague, and it may be 3 years and we get a Supreme Court
decision saying “not good enough”. Then we come back and say “see, we’ve tired everything we
can. The only possible way we can pass one is if we have the categories listed.” And you start
over and maybe things have changed by then. At least it gives it to us. At least you give me, a
prosecutor, a law that | can then use to prosecute somebody...charge them with the enhanced
penalty if | believe | can prove it was based on bias or prejudice.

BF --- Do you believe something like this will have enough teeth in it?

MS --- Yes, | do. Is it the best